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A/ORDER

PER S.S.Godara, Judicial Member:-

These set of three appeal(s) pertains to a siaglgayer Smt. Shruti Mohta.
The assessee has filed her former appeal ITA N@/R&1/2017 for assessment year
2013-14 against the order dated 11.08.2017 of Cessiamer of Income Tax
(Appeals)-10, Kolkata’'s passed in case No. 38 C)TA®/Cir-36/16-17/Kol partly
affirming the Assessing Officer’s action invoking 14A r.ws. 8D disallowance of
%27,89,404/- to the extent &6,54,128/-. Her latter appeal and Revenue’s cross-
appeal ITA No. 2418 & 2469/Kol/2017 for assessmgedr 2014-15 are directed
against the very CIT(A)'s order dated 26.09.2018spd in case No0.472/CIT(A)-
10/Cir-36/2016-17/Kol affirming the Assessing O#its action treating the former’s
LTCG of %66,72,894/- to be unexplained cash credits alonth wiommission
disallowance / addition thereupon amounting®2039,595/- and restricting sec. 14A
r.w.s 8D disallowance frorf49,48,378/- t&1,30,597/- only. Relevant proceedings in
both assessment year(s) are u/s143(3) of the Ind@xdct, 1961; in short ‘the Act’

Heard both the parties. Case file(s) perused.
2. We notice at the outset that assessee’s formemMNo0.2417/Kol/2017 suffers
one day’s delay in filing. She has placed on redoed condonation petition dated
18.12.2017 attributing reasons thereof to commuioicayap with the arguing counsel
and non-compliance of necessary documents withenlithitation prescribed. The
Revenue is very fair in not disputing correctnelsthese solemn averments. We thus
condone the impugned one day’s delay in filing loé¢ instant appeal as neither
intentional nor deliberate. This case is now talgetor adjudication on merit.
3. A perusal of all these case file(s) reveals timth parties raise identical issue
of correctness of sec. 14A r.w.s. 8D disallowandth wegard to taxpayer having
derived exempt income &R2,64,701/- in former and2,58,154/- in latter assessment
year. The Assessing Officer invoked Rule 8D disedioce to compute the
corresponding disallowance to the tun&®7,89,404/- in former ant49,48,378/- in
latter assessment year. The CIT(A) has restrictedl dame t026,54,128/- and
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%11,30,593/-; respectively. His identical lower adjgie discussion in former
assessment year reads as under:-

“4. | have duly considered the action of the Ld. A®well as the submissions
made out by the se-appellant. In the impugned otther Ld. AO observed that
the appellant had derived tax free dividend incotioeing the year but no
expenses were attributed to earning of such incofle. Ld. AO therefore
required the appellant to explain as to why pramsof Rule 8D should not be
invoked. The appellant furnished its explanatiotevietter dated 18.12.2015
which has been elaborately set out in the impugore@r. The main thrust of
the appellant’s argument before the AO was thatawe funds was sufficient
to cover the cost of investments and thereforentevast expenditure was to be
disallowed. No explanation appears to have beenisbed by the appellant
with regard to applicability of Rule 8D(2)(ii) befe the AO. The Ld. AO
thereafter dealt with in great detail the explawatifurnished by the appellant
and recorded his dissatisfaction with referenceahe claim made by the ape.
The Ld. AO found that the appellant held sharesvay of investments and
stock-in-trade, both of which yielded exempt incorneas further noted that
the aggregate cost of shares held by the appediaoteded her own funds and
therefore the inevitable conclusion was that bordwunds were utilized to
purchase shares by way of investments & stockadetr Referring to the
decision of ITAT, Delhi (SB) in the caseGifeminvest Ltd Vs. ITO (121 ITD
318) and CBDT Circular No. 5/2014the Ld. AO rejected the assessee’s
explanation and invoked and applied Rule 8D.

5. From the submissions of the Ld. AR, | find that appellant has put forth
two-fold contention. First being that the provisiohSction14A read with Rule
8D do not apply to shares held by way of stockané¢. The second contention
is that the major portion of loan was utilized tarphase shares by way of
stock-in-trade and the own capital balance of R€34,672/- was utilized
towards acquisition of investments and thereforéhaet view of the matter no
interest disallowance was warranted under Rule §@ijawvith reference to the
investments.

6. With regard to the first claim that provision $&ction 14A do not apply to
stock-in-trade, | find that the issue now standsiasgly covered by the
judgment of the Hon'ble Calcutta High Court in tbase of CIT Vs GKK
Capital Markets Ltd (GA No. 1150 of 2015) dated @®.2017wherein the
High Court dismissed the Revenue’s appeal agalrestton'ble ITAT's order
holding that where the assessee holds share by okastock-in-trade, the
provision of Section 14A is not applicable. Simikiew has also been
expressed by Punjab & Haryana High Court in theecasPrincipal CIT —vs-
State Bank of Patiala, reported in 391 ITR 218 view of the forgoing and
respectfully following the judgment of Hon'ble gdhictional Calcutta High
Court and Hon'ble Punjab & Haryana High Court, | ashthe considered view
that the Ld. wrongly invoked and applied Rule 8Dshares held by way of
stock-in-trade.
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7. As regards the question of disallowance of prpoate interest expense
under Rule 8D(2)(ii) with reference to the sharetdhby way of investments, |
am not inclined to agree with the submissions efliti. AR of the appellant. In
the written submissions, the Ld. AR has made argesiatement that separate
books of account are maintained by the appellantimusuch separate books
appears to have been furnished before the Ld. AChesame was produce
during the appellate proceedings. In absence o&rsp books of account, it
was not possible to verify the appellant’'s claimdaidentity the exact
allocation and utilization of borrowed funds betweghares held by way of
stock-in-trade and investments. The Ld. AR has lynereade a sweeping
remark that loans were utilized to purchase shanetsading business and not
investments. However such statement is not backehy evidence or proof.
Instead, from the jurisdictional facts, | note thlhé own funds of the appellant
as on 31.03.2013 was Rs.11,034,672/- and the megs$ in shares as well as
stock-in-trade was Rs.4,16,15,586/-. This cleaHgves that own funds were
not even remotely sufficient to cover the costhafes which were capable of
yielding exempt income. Form the audited accounts, further discernible
that the own funds of the appellant had substdgti@duced from Rs.22,694/-,
349/- to Rs.11,034,672/- whereas the borrowed fuimgd increased from
Rs.30,044,839/- to Rs.66,799,004/-. Corresponditigdyinvestments had also
undergone an increase of Rs.70,64,68%1s.1,043,891 — Rs.3,979,306n
absence of any cash flow statement or separatesholok& only inference from
these jurisdictional facts is that the borrowed danwere utilized to make
investment in shares. For the reasons set out éftregoing therefore, |
uphold the Ld. AO’s action of disallowing proporiate interest under Rule
8D(2)(ii) with reference to investments.
8. In view of the above, the disallowance underti®ecl4A read with Rule
8D(2)(ii) is re-computed as follows:
= (Interest) Rs.53,78,617 X_(Avg. value of invesits) 75,11,548

(Aaj total assets) 6,55,26,530

= Rs.6,16,571/-

9. As regards applicability of Rule 8D(2)(iii) tohares held by way of
investments, impugned order find that the appellarither raised any
objection before the AO nor any submission for &xgfion was put forth in
this regard in the appellate proceedings. Accordinthe disallowance of
administrative expenditure made under Rule 8D(2){vith reference to
investments is upheld. Accordingly the disallowanoder Rule 8D(2)(iii) s
directed to be restricted to:

=0.5% of 75,11,548 (Avg value of investment§s=37,557/-

10. In view of the above, the Ld. AO is directedetsirict the disallowance of
interest under Rule 8D(20(ii) to Rs.6,16,571/- aadiministrative expenses
under Rule 8D(20(iii)) to Rs.37,557/-.. The appdlléimerefore gets partial
relief to the extent of Rs.21,35,276/-. Ground Nog&. 3 are thereforgartly
allowed
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4. We have given our thoughtful consideration tealri contentions. The
assessee’s only case before us is that both therlawthorities ought to have
restricted the impugned sec. 14A r.w.s. Rule 8ltha/ance to the extent of exempt
income only as per hon'ble Delhi high court’s judgnhinJoint Investments Pvt. Ltd.
Vs. CIT(2015) 372 ITR 694 (Del) and PCIT vs. M/s Empirelkae Pvt. Ltd. (2016)
286 CTR 4 57 (P&H). The Revenue’s sole argumertherother hand is that CIT(A)
has erred in law in holding that sec. 14A r.w.sleRRD disallowance does not apply
in a case of investments held as “stock-in-trad&& find that the Revenue’s sole
legal plea carries merit as per hon'ble apex c®uldtest decision in Maxopp
Investments Ltd. vs. CIT (2018) 91 taxmann.com I5&). We therefore reject
assessee’s arguments challenging application ot4adn principle. We further find
that the taxpayer’s grievance seeking to resthet impugned disallowance to the
extent of exempt income also carries substance. foregoing judicial precedents
make it clear that the impugned sec.14A r.w.s. RDedisallowance cannot exceed
the exempt income amount itself. The Revenue hagjmoted any case law to the
contrary. We therefore accept assessee’s subaagtound in both assessment
year(s) and direct the Assessing Officer to restsec. 14A r.w.s Rule 8D
disallowance to the extent exempt income only megadigure(s) ofk2,64,701/- and
%2,58,154/-; respectively. The assessee gets piftireits corresponding substantive
ground in both appeal(s). Her former appeal ITA Z2Kbl/2017 raising these sole
substantive issue is partly accepted. The Revenug'ess appeal ITA
No0.2469/Kol/2017 in assessment year 2014-15 raisheg very sole substantive
ground stand declined on merits.

5. We all now left with assessee’s former substentirievance in the latter
appeal ITA No0.2418/Kol/2017 seeking to reverse hbibth lower authorities action
treating its LTCG 0R66,72,894/- as unexplained cash credits lackingiigeness /
creditworthiness followed by commission disallowancaddition thereupon to the
tune 0f2,39,595/-. The assessee had claimed to have @edtz0,000 shares of
Ashika Credit Capital Ltd. on 13.04.2012 Ri8.81 lac. She therefore sold the same
shares to various parties on various dates bet@8¢lil.2012 and 20.12.2013 for
%66,72,894/- resulting in LTCG &#47,91,894/-. The Assessing Officer dealt with the
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said scrip’s balance-sheet, profit and loss a/setas business activities, stock price
during holding period vis-a-vis the stock exchasgeading pattern as well as SEBI’s
action taken in case of fictitious LTCG cases toatede that the same lacked of
genuineness / creditworthiness. He held in assegsonger dated 29.12.2016 that the
department had carried out search / survey actiotase of various entry operators
which indicated that many investors alike asseshage colluded with the
corresponding promoters in artificial rigging of ript prices giving rise to
astronomical capital gains. He was of the view t#iathis circumstantial evidence
was sufficient to treat assessee’s LTCG in issugetonexplained cash credits u/s 68
of the Act.

6. The CIT(A) has confirmed the Assessing Officdinslings as follows:-

“06, DECISION:[ Grounds 1 and 2)

1. | have carefully considered the action of the A® in making an addition of
Rs.66,72,898/-, as unexplained credit u/s 68 ofltlikceme Tax Act, 1961. After an
exhaustive discussion and elaborating the factodll@gal matrix, | find that the Ld.
AO has held that the claim of long Term CapitalrGais 10(38) was to be denied to
the assessee- individual, and was to be assessetwggslained cash credit u/s 68 of
the I T Act. The Id. AO has placed on record thérergamut of findings, and there is,
in my considered view no further requirement fabalration from this forum. In my
view of the facts there are elaborate and diretezxe to clearly indicate that that
the entire transactions undertaken by the appell&e merely accommodation
entries taken for the purpose of such bogus longnT€apital Gain made by the
assessee during the previous year. It is appanant tin the grab of alleged LTCG,
the assessee "earned" exempt income of Rs,66,72,89 huge amount brought
into the books without paying a single rupee of. talke Id. AO has very carefully
analyzed the information received from the Invegt@n Wing, and has recorded the
noteworthy features of the Company whose sharee warchased | sold by the
assessee-individual. The economic parameters of stid company over the
impugned period has also been brought on recortheimnalysis. The rise and fall of
the prices as recorded had been brought out bydhé\O to be artificial and not
commensurate with the normal market, as the Compadyno business at all. The
Ld. AO has also brought forth information that tRegulatory Authority SEBI has
also after investigating such abnormal price ineesaof certain stocks investigated
the matter and suspended trading In certain scripis very dear that the prices of
these scripts sharply after the offloading of theseipts by pre-arranged and
manipulated transactions. The entire transactioesewcarried out on the Stock
Exchange to give it a color of real transactions.

Consequently, 1 find that the Ld. AO has also hgimade another corresponding
addition of unexplained expenditure of Rs2,39,59%-69C of the Income Tax Act,
1961, being an account of commission expensesipattie appellant to procure the
impugned accommodation entries.
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2. | also find that all the submissions made byappellant during the course of the
appeal paint towards the elaborate documentatieaning thereby that the appellant
has produced papers relating to application forstreres, the allotment of the shares,
the Share certificates, payments by cheque anddbessary papers filed before the
Registrar of companies, where the name of the ssselBas been reflected as a
shareholder. The appellant has .also filed proohroflgamation of the companies
wherein the shareholding has changed hands. Isastlae contention of the appellant
that It has provided copies of the bank statemlgsutk contract notes and delivery
instructions to the broker by way of proof that @lése transactions were genuine.
However, in my considered view of the matter, It geecisely tills elaborate
paperwork that strengthens the matter relatinght ogus benefit of the LTCG,
which dearly has been schemed, pre-planned andieewith mala fide intelligence
and precision. Therefore all these papers are s@raments and not any evidence.
The whole gamut of transactions are unnatural aghklyhsuspicious, and therefore
the rules of SUSPICIOUS TRANSACTIONS ought to applyhe instant case. There
are grave doubts in the story propounded by thesasge before the authorities below.
None of the material produced before the Ld. AOthg assessee-appellant are
enough to justify the humongous gains accruinght dssessee by way of Capital
Gains. In my considered view the banking documantsmere self serving recitals.
The law in the matter of self- serving recitals baen long established by the Hon'ble
apex Court, in the case of CIT vs P. Mohankala A% 278, the Hon'ble Supreme
Court held that "the money came by way (if bankgtieeand was Paid through the
process of banking transactions was not by ltdedihng consequences.” The burden of
proof is on the assessee In the matter of justifinaof receipts which are of
suspicious and dubious nature. In the case of GlTDurga Prasad More (1971) 82
ITR 540 (SC) their Lordships laying down the siggahce of human probabilities
held as under: "in a case where a party reliedetfrserving recitals in documents; it
was for that party to establish the truth of thosatals: the taxing authorities were
entitled to look into the surrounding circumstant¢esfind out the reality of such
recitals.” Similarly in the case of Sumati Dayal, \@&T (1995) 214 ITR 801 (SC),
their Lordships held as under: "In view of sect@f of the Act, where any sum is
found credited in the books of the assessee forpagyious year, the same may be
charged to income tax as the income of the assedfst#®at previous year if the
explanation offered by the assessee about theenanul source thereof is, in the
opinion of the Assessing Officer, not satisfactdnysuch a case, there is prima facie,
evidence against the assessee viz., the receippoéy, and if he fails to rebut, the
said evidence being un-rebutted, can be used adamsby holding that it was a
receipt of an income nature.:” In the case of @afpas & Sons vs. CIT (2003) 264
ITR 435 (Delhi), their Lordships of the High Cowift Delhi, while considering a case
in which gifts were received by the assessee throbgnking channels laid
importance on the capacity of the donor for makheggift and his identity as well as
importance of relationship between the donor anchedon determination of
genuineness of gift held as under: “That a meratifieation of the donor and
showing the movement of the gift amount through kivegn channels was not
sufficient to prove the genuineness of the gificBithe claim of the gift was made by
the assessee, the onus lay on him not only to lettaihe identity of the person
making the gift but also his capacity to make & giid that it had actually been
received as a gift from the donor.” In my considexew wherever document are
relied upon they should pass the test of normahWeh of the assessee in the course
of business viz., human conduct, preponderance robability and surrounding
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circumstances. In my considered view, even if dosntary evidence is produced, the
same must pass the test of human probabilitiesamdunding circumstances if they
do not, then addition justified. Reliance on sudtters is placed on the case of Smt.
Phoolwati Devi 314 ITR (AT) 1 (Del).

3. It must also be stated here that in Commissiohbrcome Tax vs NR Portfolio Pvt

Ltd on 22 November, 2013, the Hon'ble Delhi Highitdas held....
“The Assessing Officer is both an investigator andadjudicator. When a fact
is alleged and stated before the Assessing Offigean assessee, he must and
should examine and verify, when in doubt or whem dksertion is debatable.
Normally a factual assertion made should be acdepte the Assessing
Officer unless for justification and reasons theséssing Officer feels that he
needs/requires a deeper and detailed verificatioth® facts alleged. The
assessee in such circumstances should cooperatturaigh papers, details
and patrticular. This may entail issue of noticeshiod parties to furnish and
supply information or confirm facts or even atteasdwitness. The Assessing
Officer can also refer to incriminating materialexidence available with him
and call upon the assessee to file their respdiisecannot lay down or state a
general or universal procedure or method which khbe adopted by the
Assessing Officer when verification of facts isuggqd. The manner and mode
of conducting assessment proceedings has to bé¢ol¢ffte discretion of the
Assessing Officer, and the same should be justafad should not cause any
harassment to the assessee or third persons froomwdonfirmation or
verification is enquired. The verification and istigation should be one with
the least amount of intrusion, inconvenience oassment especially to third
parties, who may have entered into transactionis thi¢ assessee the ultimate
finding of the Assessing Officer should reflect cdamplication or mind on the
relevant facts and the decision should take intasicteration the entire
material, which is germane and which should nagbered and exclu9de that
which is irrelevant. Certain facts or aspects mayneutral and should be
noted. These should not be ignored but they cabheaocbme the bedrock or
substratum of the conclusion. The provisions of dewce Act are not
applicable, but the Assessing Officer being a qyadicial authority, must
take care and caution to ensure that the decisiomaisonable and satisfies the
canons of equity, fairness and justice. The evidestmould be impartially and
objectively analyzed to ensure that the adversgirfigs against the assessee
when recorded are adequately and duly supportechdtgrial and evidence
and can withstand the challenge in appellate pdbhogs, Principle of
preponderance of probabilities applies. What isedtand the said standard,
equally apply to the Tribunal and indeed this Colitie reasoning and the
grounds given in any decision or pronouncement avigiéaling with the
contentions and issues should reflect applicatibrmond on the relevant
suspects. When an assessee does not produce evidertdes to avoid
appearance before the Assessing Officer, it nedsseeates difficulties and
prevents ascertainment of true and correct factha@sAssessing Officer is
denied advantage of the contention or factual #egeny the assessee before
him. In case an assessee deliberately and intafifofails to produce
evidence before the Assessing Officer with the rde® prevent inquiry or
investigation, an adverse view should be taken.”
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4. In this connection, | would also wish to referthe decision of the Hon'ble ITAT
Bombay Bench ‘B’ (ITA No.614/Bom/87 A.Y 1983-84) ithe case of M/s Mont

Blane Properties and Industries Pvt. Ltd., whicls wpheld by the Hon'ble Supreme
Court. The Hon'ble Tribunal held that the woemdidence’ as used in sec. 143(3)
covered circumstantial evidence also. The waddence as used in sec. 143(3)
obviously could not be confined to direct evidendde word ’evidence’ was

comprehensive enough to cover the circumstantiddeece also. Under the tax
jurisprudence, the word ‘evidence’ had much widenrmotations. While the word

‘evidence’ might recall the oral and documentary evidencenmas/ be admissible

under the India Evidence Act the use of wamhterial’ in Sec. 143(3) showed that
the Assessing Officer, not being a court could nghpn material, which might not
strictly be evidence admissible under the Indiand&wce Act for the purpose of
making an order of assessment. Court often tookiplchotice of certain facts which

need not be proved before them. The plain readingection 142 and 143 clearly
suggest that the Assessing Officer may also atchemmaterial gathered by him. The
word ‘material’ clearly shows that the Assessing Officer is nettdfred by the

technical rules of evidence and the like, and tieatmay act on material which may
not strictly speaking be accepted evidence in cofudw.

5. The Hon'ble Supreme Court in CIT v. Durga Prasiae [1971] 82 ITR 540 at

pages 545-547 made a reference to the test of hpnodoabilities in the following

fact situation:-
R It is true that an apparent must be congdeeal until it is shown that
there are reasons to believe that the apparerdtitha real. In a case of the
present kind a party who relies on a recital ireaddhas to establish the tru9th
of those recitals. Otherwise it will be very eagynake self-serving statement
in document either executed or taken by a partyrahdon those recitals. If
all that an assessee who want to evade tax isv® $@mne recitals made in a
document either executed by him or executed irfavsur then the door will
be left wide-open to evade tax. A little probingsaaufficient in the present
case to show that the apparent was not the realtaiXing authorities were not
required to put on blinkers while looking at thecdments produced before
them. They were entitled to look into the surromgdcircumstances to find
out the realit9y of the recitals made in those doents....

6. It is a well settled principle of law as declthkey the Hon'ble Supreme Court in the
case of Sumati Dayal Vs CIT (214 ITR 801) (SC} tha true nature of transactions
have to be ascertained in the light of surroundiirgumstances. It needs to be
emphasized that standard of proof beyond reasortthlbt has no applicability in
determination of matters under taxing statutesthim present case, it is clear that
apparent is not the real as evidenced from thestigation report. Further, the
Hon'ble Supreme Court, in the case of Chuhar MaCI¥ (1988) 172 ITR 250,
highlighted the fact that the principle of eviderlaes are not to be ignored by the
authorities, but at the same time, human probghil#s to be the guiding principle,
since the AO is not fettered, by technical rulesewidence, as held by the Hon'ble
Supreme Court in the case of Dhakeshwari CottotsMil CIT (1954) 261 ITR 775.
The Hon'ble Supreme Court, in the case of Chuhdr\MalT (supra) held that what
was meant by saying that evidence Act did not applthe proceedings under Ic-tax
Act, 1961, was that the rigors of Rules of evidemmmmtained in the Evidence ct was
not applicable; but that did not mean that whentélxéng authorities were desirous of
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invoking the principles of Evidence Act, in proceegs before them, they were
prevented from doing so. It was further held by H@n'ble Apex out that all that
Section 10 of the Evidence Act, 1872 did, was tdedy a salutary principle of
common law, jurisprudence viz., where a person feasd in possessing a anything,
the onus of proving that he was not it owner, waghat person. Thus, this principle
could be attracted to a set of circumstances thasfies its conditions and was
applicable to taxing proceedings.

7. 1 am in agreement with the Ld. AO that the teati®ns relating to the claim of
LTG as made by the Ld. AO come within the ambitsfspicious transactions, and
therefore the rules of suspicious transactions @apply to the case. Payment
through Banks, performance through stock exchandeother such features are only
apparent features. The real features are the matepuand abnormal price of offload
and the sudden dip thereafter. Therefore, | havedoh the inevitable conclusion that
the transactions as discussed by the Ld. AO falhan realm of Suspicious’ and
“dubious” transactions. The Ld. AO has thereforecassarily to consider the
surrounding circumstances, which he indeed has dona very meticulous and
careful manner. In the case of Win Chadha Vs Qitefnational Taxation) in ITA
N0.30888 & 3107/Del/2005, the Hon'ble Delhi ITAT “Bench has observed, on
31.12.2010 as under:-
"SUSPICIOUS AND DIBIOUS TRASANCTION HOW TO BE DEATL WITH:
6.11 The tax liability in the case of s of suspidransactions, is to be assessed on
the basis of the material available on record, aurding circumstances, hu9man
conduct, preponderance of probabilities and natfrencriminating information/
evidence available with AO.
6.12 In the case of Sumati Dayala V CIT (1995) 8%@@man 89 (SC), the Hon'ble
Supreme Court has dealt with the relevant of hurcanduct, preponderance of
probabilities and surrounding circumstances, burafeproof and its shifting on the
Department in cases of suspicious circumstance®lloying observations:
“... Itis, no doubt true that in all cases in whizheceipt is sought to be taxed
as income, the burden lies on the department tgeptbat it is within the
taxing provision and if a receipt is in the natwfeincome, the burden of
proving that it is not taxable because it fallshivitexemption provided by the
Act lis upon the assessee. But in view of section 68, avAey sums is found
credited in the books of assessee for any preweas, the same may be
charged to income-tax as the income of the assedgstbat previous year if
the explanation offered by the assessee aboutatiueenand source thereof is,
in the opinion of the Assessing Officer, not saiisbry. In such case there is
pirma facie evidence against the assessee, vzretteipt of money, and if he
fails to rebut the same, the said evidence beingebaotted, can be used
against him by holding that it is a receipt of amwcame nature. While
considering the explanation of the assessee, tharieent cannot, however,
act unreasonably.
.... Having regard to the conduct of the appellantliaslosed in her sworn
statement as well as other material on the recard,inference could
reasonably be drawn that the winning tickets wenelpased by the appellant
after the event. The majority opinion after consmg surrounding
circumstances and applying the test of human pibtied had rightly
concluded that the app’s claim about the amounhdodier winning from
races, was not genuine. It could not be said tlteekplanation offered by the
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appellant in respect of the said amounts has bgented unreasonably and
that the finding that the said amounts were incofthe appellant from other
sources was not based on evidence.”

CITCUMSTANTIAL EVIDENCE HOW TO BE USED
6.13. It would, at this stage, be relevant to abesthe admissibility and use
of circumstantial evidence in income tax proceeslirigjrcumstantial evidence
is evidence of the circumstances, as opposed égctdevidence. It may consist
of evidence afforded by the bearing on the act doploved, of other and
subsidiary facts, which are relied on as inconststgth any result other than
the truth of the principal fact. It is evidencewvatrious facts, other than the fact
in issue which are so associated with the factsae, that taken together, they
form a chain of circumstances leading to an infeeeor presumption of the
existence of the principal fact. In the apprecmatad circumstantial evidence,
the relevant aspects, as laid down from time te tare —
(1) the circumstances alleged must be establislyedubh evidence, in the
case of other evidence
(2) the circumstances proved must be of a conausature and not totally
inconsistent with the circumstances or contradyctorother evidence.
(3) although there should be no missing links ia tase of, yet it is not
essential that every one of the links must appedhe surface of the evidence
adduced; some of these links may have to be irdfdroen the proved facts;
(4) In drawing those inferences or presumptions, Aluthorities must have
regard to the common course of natural events,utoam conduct and their
relation to the facts of the particular case.
(5) The circumstantial evidence can, with equallifsicbe restored to in proof
of a fact in issue which arises in proceedingstlierassessment of taxes both
direct and indirect, circumstantial evidence canniede use of in order to
prove or disprove a fact alleged or in issue. b, fan whatever proceedings or
context inferences are required to be drawn froe dhidence or materials
available or lacking, circumstantial evidence haglace to assist the process
of arriving at the truth.”

6.14. It will also be worthwhile to consider thetura et burden of proof on the AO
for proving a fact or circumstance in the incomepeoceedings. The questions raised
about the tax liability by the AO are to be answleby the assessee by furnishing
reasonable and plausible explanations. If assasseat forthcoming with proper or
complete facts or his statement or explanationorgradictory, drawing of suitable
inferences end estimation of facts is inevitableu® generally will not interfere
with such estimate of facts. Unless the inferenocesestimates are perverse or
capricious,

6.15. The Assessee’s technical contentions abouatisatility and reliance on
material available on the Assessing Officer's réamme in the nature of contentions
challenging criminal or civil liabilities in a couof law. we are dealing with a process
of adjudication of assessee tax liability. i.e.e@ssnent under Income Tax Act rather
than conducting criminal or civil court proceedings held by the Hon'ble Supreme
Court in the case of S.S. Gdgil (supra) no ‘Is’imvolved in adjudication of tax
liability. The Assessee’s contention that there wasnew material before the AO
after the CIT(A)'s setting aside order cannot beeated. New information and
material did indeed come on record. In our viewa sensitive matter like this, even a
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single clue or revelation can be of great imporgari® reverse the order of the AO
on this technical plea will amount to taking a liolesl view of the proceedings.
Besides, the JPC has underlined the importanceepbifgs of investigation agencies
like CBI, DRI, ED whose were in the offing, as theevant investigation were in
process. In view of these observations, we do cogd@e to the assessee’s pleas in this
behalf. The Assessee’s contentions and objectionthis behalf that the material
available on record was not admissible as evidancethat it cannot be relied on by
the AO, are devoid of any merit and re rejectedighit....”

In view of the above discussion, | find no infirgnin the orders of the Ld. AO, and |
confirm the same. Grounds 1 taken by the appetiamd dismissed.”

7. We have heard rival contentions. There is spuie that the assessee has duly
placed on record all relevant particulars of the beript (supra) vis-a-vis bank
statement, contract notes, demat account, brokatslen support of her LTCG claim.
Both the lower authorities are very fair in holdititat the assessee has placed on
record all the relevant documentary particularseiiflonly case is that assessee has
derived her LTCG in suspicious surrounding circuanses. We find no merit in
Revenue’s instant stand. This tribunal’s co-ordinbench’s decision iNavneet
Agarwal vs. ITOiIn ITA No. 2281/Kol/2017 decided on 20.07.2018 has declined
Revenue’s identical argument after quoting allriflevant facts, evidence available in
the case file and legal position as on date asvisi-

“10. After careful consideration of the rival sulssions, perusal of the papers on
record and order of the lowers authorities belaswvall as case law cited, we hold as
follows.

11. The assessee in this case has stated the ifajlofacts and produced the
following documents as evidences:

1. The assessee had made an application for allotaiés@t000 equity shares of “Smart
champs IT and Infra Ltd.” and she was allottedshare on 8 December 2011 (copy
of Application form, intimation of allotment andate certificate Paper Book at page
8 to 10).

2. The payment for the allotment of shares was madrigin an account payee cheque
(copy of the bank statement evidencing the soufamaney and payment made to
“Smart Champs IT & Infra Ltd.” for such shares ##kal is placed in the Paper Book
at page no. 11).

3. Annual return no. 20B was filed with Registrar ohtpanies by “Smart Champs IT &
Infra Ltd” showing the assessee’s name as shareh@dpy of annual return no. 20B
filed with Registrar of companies by “Smart Champs Infra Ltd. “is placed in the
Paper Book at page no. 12 to 18.)

4. The assessee lodged the said shares with the Dmpadsl/s. Eureka Stock & Share
Broking Services Ltd. with a Demat request off' Eebruary, 2012. The said shares
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were dematerialized on 3March, 2012 (copy of demat request slip along i
transaction statement is placed in the paper bopkge no. 19 to 21).

5. On 24.01.2013, the Hon’ble Bombay High Court appbvthe scheme of
amalgamation of “Smart Champs IT and Infra Ltd.thwiCressanda Solutions Ltd.”
In accordance with the said scheme of amalgamatienassessee was allotted 50000
equity shares of “M/s. Cressanda Solutions Ltd.& @emat shares are reflected in the
transaction statement of the period frothNovember 2011 to 31December, 2013
(A copy of the scheme of amalgamation along witpycof order of the Hon’ble
Bombay High Court and a copy of the letter to #ifect submitted by “Cressanda
Solutions Ltd”. to Bombay Stock Exchange is planethe Paper Book at page no 22
to 43.)

6. The assessee sold 50000 shares costing Rs. 500@/gh her broker “SKP Stock
Broking Pvt. Ltd” which was a SEBI registered brolkend earned a Long Term
Capital Gain of Rs. 2,18,13,072/-. (Copy of thelbatatement, brokers contract note
together with the delivery instructions given t@ tbP and broker’s confirmation is
also placed in the paper book at page no 44 to 65).

7. Copy of Form No. 10DB issued by the broker, in suppf charging of S.T.T. in
respect of the transactions appearing in the leggelaced in the paper book at page
no. 66.

8. The holding period of the said scrip is more thae gear (above 500 days) through
in order to get the benefit of claim of Long Termapital Gain the holding period is
required to be 365 days.

12. The assessing officer as well as the Ld. CIT{&)e rejected these evidences filed by
the assessee by referring“ddodus Operandi” of persons for earning long term capital
gains which his exempt from income tax. All thebservations are general in nature and
are applied across the board to all the 60,000a@erassessees who fall in this category.
Specific evidences produced by the assessee arecamitoverted by the revenue
authorities. No evidence collected from third pestis confronted to the assesses. No
opportunity of cross-examination of persons, on sehetatements the revenue relies to
make the addition, is provided to the assessee.addé@ion is made based on a report
from the investigation wing.

13. The issue for consideration before us is whetinesuch cases, the legal evidence
produced by the assessee has to guide our dedisidhe matter or the general
observations based on statements, probabilitiesiahubehavior and discovery of the
modus operandadopted in earning alleged bogus LTCG and STCQG,hthee surfaced
during investigations, should guide the authoritiesarriving at a conclusion as to
whether the claim in genuine or not. An allegedhseaight have taken place on LTCG
etc. But it has to be established in each caséhdyparty alleging so, that this assessee in
guestion was part of this scam. The chain of evants the live link of the assessee’s
action giving her involvement in the scam shouldelséablished. The allegation imply
that cash was paid by the assessee and in reterasdessee received LTCG, which is
income exempt from income tax, by way of chequeugh Banking channels. This
allegation that cash had changed hands, has toovecwith evidence, by the revenue.
Evidence gathered by the Director Investigatiofice by way of statements recorded
etc. has to also be brought on record in each vds such a statement, evidence etc. is
relied upon by the revenue to make any additioqgpa@unity of cross examination has
to be provided to the assessee, if the AO reliesaion statements or third party as
evidence to make an addition. If any material adewce is sought to be relied upon by
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the AO, he has to confront the assessee with swathrial. The claim of the assessee
cannot be rejected based on mere conjectures fiadery evidence under the

pretentious garb of preponderance of human prababibnd theory of human behavior
by the department.

14. It is well settled that evidence collected frimrd parties cannot be used against an
assessee unless this evidence is put before himhant given an opportunity to
controvert the evidence. In this case, the AO setiely on a report as the basis for the
addition. The evidence based on which the DDIT regoprepared is not brought on
record by the AO nor is it put before the assesBee.submission of the assessee that she
is just an investor and as she received some tigsshe chose to invest based on these
market tips and had taken a calculated risk anddgaatked in the process and that she is
not party to the scam etc., has to be controvdsjethe revenue with evidence. When a
person claims that she has done these transadatienisona fide and genuine manner and
was benefitted, one cannot reject this submissas®ed on surmises and conjectures. As
the report of investigation wing suggests, there more than 60,000 beneficiaries of
LTCG. Each case has to be assessed based on tegaplps of legal important laid
down by the Courts of law.

15. In our view, just the modus operandi, geneatibs, preponderance of human
probabilities cannot be the only basis for rejegtthe claim of the assessee. Unless
specific evidence is brought on record to contrbtlee validity and correctness of the
documentary evidences produced, the same cannoéjbeted by the assessee. The
Hon'ble Supreme Court in the case of Omar Salavaviwu Sait reported in (1959) 37
ITR 151 (S C) had held that no addition can be n@déhe basis of surmises, suspicion
and conjectures. In the case of CIT(Central), Kialkes. Daulat Ram Rawatmull reported
in 87 ITR 349, the Hon'ble Supreme Court held ttiet,onus to prove that the apparent is
not the real is on the party who claims it to be®we burden of proving a transaction to
be bogus has to be strictly discharged by addueigal evidences, which would directly
prove the fact of bogusness or establish circurastamerringly and reasonably raising
an interference to that effect. The Hon'ble Supr€muert in the case of Umacharan Shah
& Bros. Vs. CIT 37 ITR 271 held that suspicion haeestrong, cannot take the place of
evidence. In this connection we refer to the gdnaeav on the topic of conveyance of
immovable properties. The rates/sale price ansmaance with the circle rates fixed by
the Registration authorities of the Government wsthtases and the general impression
is that cash would have changed hands. The coaves laid down that judicial notice of
such notorious facts cannot be taken based onaeations. Courts of law are bound to
go by evidence.

16. We find that the assessing officer as well as tie@IT(A) has been guided by the
report of the investigation wing prepared with eso bogus capital gains transactions.
However, we do not find that the assessing offagrwell as the Ld. CIT(A), have
brought out any part of the investigation wing népa which the assessee has been
investigated and /or found to be a part of anyreyeanent for the purpose of generating
bogus long term capital gains. Nothing has beemdito on record to show that the
persons investigated, including entry operatorstock brokers, have named that the
assessee was in collusion with them. In absensedf finding how is it possible to link
their wrong doings with the assessee. In fact, ithestigation wing is a separate
department which has not been assigned assessmektawd has been delegated the
work of only making investigation. The Act has ekividest powers on this wing. It is
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the duty of the investigation wing to conduct pnopad detailed inquiry in any matter
where there is allegation of tax evasion and afteking proper inquiry and collecting
proper evidences the matter should be sent tosdesament wing to assess the income as
per law. We find no such action executed by ingegitbn wing against the assessee. In
absence of any finding specifically against theeasse in the investigation wing report,
the assessee cannot be held to be guilty or linkethe wrong acts of the persons
investigated. In this case, in our view, the Assgs®fficer at best could have considered
the investigation report as a starting point ofeistigation. The report only informed the
assessing officer that some persons may have mdisiinge script for the purpose of
collusive transaction. The Assessing Officer wasy chound to make inquiry from all
concerned parties relating to the transaction drah tto collect evidences that the
transaction entered into by the assessee was atstiugive transaction. We, however,
find that the Assessing Officer has not broughtecord any evidence to prove that the
transactions entered by the assessee which amevidbesupported by proper third party
documents are collusive transactions.

17. The Hon’ble Supreme Court way back in the addealchand Bhagat Ambica Ram
vs. CIT [1959] 37 ITR 288 (SC) held that assessnsentd not be based on background
of suspicion and in absence of any evidence to@tipipe same. The Hon’ble Court held:

“Adverting to the various probabilities which wemgh with the Income-tax
Officer we may observe that the notoriety for sninggood grains and other
commodities to Bengal by country boats acquiredSahibgunj and the
notoriety achieved by Dhulian as a great receiviegntre for such
commodities were merely a background of suspicimhtae appellant could
not be tarred with the same brush as every arhatat grain merchant who
might have been indulging in smuggling operatiomsthout an iota of
evidence in that behalf. The cancellation of thedfograin licence at
Nawgachia and the prosecution of the appellant uride Defence of India
Rules was also of no consequence inasmuch as pedlaut was acquitted of
the offence with which it had been charged andiagence also was restored.
The mere possibility of the appellant earning cdashble amounts in the year
under consideration was a pure conjecture on thet p& the Income-tax
Officer and the fact that the appellant indulged sSpeculation (in Kalai
account) could not legitimately lead to the infererthat the profit in a single
transaction or in a chain of transactions could egd the amounts, involved
in the high denomination notes,---this also wasugepconjecture or surmise
on the part of the Income-tax Officer. As regartls tlisclosed volume of
business in the year under consideration in thedh&féice and in branches the
Income-tax Officer indulged in speculation whertdiked of the possibility of
the appellant earning a considerable sum as agawtsth it showed a net
loss of about Rs. 45,000. The Income-tax Officelicated the probable
source or sources from which the appellant couldeh@arned a large amount
in the sum of Rs. 2,91,000 but the conclusion whehrrived at in regard to
the appellant having earned this large amount dyrthe year and which
according to him represented the secreted profitshe appellant in its
business was the result of pure conjectures anchises on his part and had
no foundation in fact and was not proved againstdppellant on the record
of the proceedings. If the conclusion of the IncoaxeOfficer was thus either
perverse or vitiated by suspicions, conjecturesunmises, the finding of the
Tribunal was equally perverse or vitiated if theiblmal took count of all
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these probabilities and without any rhyme or reasod merely by a rule of
thumb, as it were, came to the conclusion thatgbssession of 150 high
denomination notes of Rs. 1,000 each was satisfgctexplained by the
appellant but not that of the balance of 141 higim@mination notes of Rs.
1,000 each”.

The observations of the Hon’ble Apex Court are #guwpplicable to the case of the
assessee. In our view, the assessing officer hafaihgd to bring on record any
material to prove that the transaction of the ass®svas a collusive transaction could
not have rejected the evidences submitted by thesase. In fact, in this case nothing
has been found against the assessee with aid oflia@gt evidences or material
against the assessee despite the matter beingigated by various wings of the
Income Tax Department hence in our view under tlee@semstances nothing can be
implicated against the assessee.

18. We now consider the various propositions of laid down by the Courts of
law.That cross-examination is one part of the ppies of natural justice has been
laid down in the following judgments:

a) Ayaaubkhan Noorkhan Pathan vs. The State of Maht&ra and Ors.

“23. A Constitution Bench of this Court in State MfP .v. Chintaman Sadashiva
Vaishampayan AIR 1961 SC1623, held that the rdlesitural justice, require that a

party must be given the opportunity to adduce alévant evidence upon which he
relies, and further that, the evidence of the ojipoparty should be taken in his
presence, and that he should be given the oppdytunii cross-examining the

witnesses examined by that party. Not providing shel opportunity to cross-

examine witnesses, would violate the principlesadfiral justice. (See also: Union of
India v. T.R. Varma, AIR 1957 SC 882; Meenglas H&late v. Workmen, AIR 1963
SC 1719; M/s. KesoramCotton Mills Ltd. v. Gangadaad Ors. ,AIR 1964 SC708;
New India Assurance Co. Ltd. v. Nusli Neville Waalel Anr. AIR 2008 SC 876;

Rachpal Singh and Ors. v. Gurmit Singh and Ors. 2089 SC 2448;Biecco Lawrie
and Anr. v. State of West Bengal and Anr. AIR 2800142; and State of Uttar

Pradesh v. Saroj Kumar Sinha AIR 2010 SC 3131).

24. In Lakshman Exports Ltd. v. Collector of CehEacise (2005) 10 SCC 634, this
Court, while dealing with a case under the Centeicise Act, 1944,considered a
similar issue i.e. permission with respect to thess-examination of a witness. In the
said case, the Assessee had specifically askee talltwed to cross-examine the
representatives of the firms concern, to estallist the goods in question had been
accounted for in their books of accounts, and tiatise duty had been paid. The
Court held that such a request could not be turdedn, as the denial of the right to

cross-examine, would amount to a denial of thetrighbe heard i.e. audi alteram

partem.

28. The meaning of providing a reasonable oppotyutd show cause against an
action proposed to be taken by the governmenthas the government servant is
afforded a reasonable opportunity to defend himagéinst the charges, on the basis
of which an inquiry is held. The government sengnauld be given an opportunity to
deny his guilt and establish his innocence. Hedauso only when he is told what the
charges against him are. He can therefore, do s@rbgs-examining the witnesses



ITA N0.2417, 2418 & 2469/K/17 AYs. 13-14 &1H4
Smt. Shruti Mohta Vs. DCIT/ACIT Cir-36, Kol. Page 17

produced against him. The object of supplying states is that, the government
servant will be able to refer to the previous stagats of the withesses proposed to be
examined against him. Unless the said statememgspeovided to the government
servant, he will not be able to conduct an effecéind useful cross-examination.

29. In Rajiv Arora v. Union of India and Ors. AIR@SC 1100, this Court held:
Effective cross-examination could have been doneegards the correctness or
otherwise of the report, if the contents of themewsoved. The principles analogous
to the provisions of the Indian Evidence Act a® dle principles of natural justice
demand that the maker of the report should be examhisave and except in cases
where the facts are admitted or the witnesses atewailable for cross-examination
or similar situation. The High Court in its impugh@dgment proceeded to consider
the issue on a technical plea, namely, no prejutize been caused to the Appellant
by such non-examination. If the basic principlesagi have not been complied with
or there has been a gross violation of the prirespdf natural justice, the High Court
should have exercised its jurisdiction of judigiaview.

30. The aforesaid discussion makes it evident ti@tonly should the opportunity of
cross-examination be made available, but it shobkl one of effective cross-
examination, so as to meet the requirement of timeiples of natural justice. In the
absence of such an opportunity, it cannot be hedd the matter has been decided in
accordance with law, as cross-examination is aregral part and parcel of the
principles of natural justice.”

b) Andaman Timber Industries vs. Commissioner oEX, Kolkata-Il wherein it was
held that:

“4. We have heard Mr. Kavin Gulati, learned senicounsel appearing for the
Assessee, and Mr. K.Radhakrishnan, learned semansel who appeared for the
Revenue.

5. According to us, not allowing the Assessee tszexamine the withesses by the
Adjudicating Authority though the statements oSthwitnesses were made the basis
of the impugned order is a serious flaw which makesorder nullity inasmuch as it
amounted to violation of principles of natural jiest because of which the Assessee
was adversely affected. It is to be borne in mimat the order of the Commissioner
was based upon the statements given by the afdrésai withesses. Even when the
Assessee disputed the correctness of the stateamahiganted to cross-examine, the
Adjudicating Authority did not grant this opportimito the Assessee. It would be
pertinent to note that in the impugned order padsgdhe Adjudicating Authority he
has specifically mentioned that such an opportumigs sought by the Assessee.
However, no such opportunity was granted and tleeeshid plea is not even dealt
with by the Adjudicating Authority. As far as thebtinal is concerned, we find that
rejection of this plea is totally untenable. Theblnal has simply stated that cross-
examination of the said dealers could not have ghvwut any material which would
not be in possession of the Appellant themselvegplain as to why their ex-factory
prices remain static. It was not for the Tribunal have guess work as to for what
purposes the Appellant wanted to cross-examineetleslers and what extraction
the Appellant wanted from them.
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6. As mentioned above, the Appellant had contektettuthfulness of the statements
of these two witnesses and wanted to discredit testimony for which purpose it
wanted to avail the opportunity of cross-examinati®hat apart, the Adjudicating
Authority simply relied upon the price list as mained at the depot to determine the
price for the purpose of levy of excise duty. Wérethe goods were, in fact, sold to
the said dealers/witnesses at the price which istimieed in the price list itself could
be the subject matter of cross-examination. Theeeibwas not for the Adjudicating
Authority to presuppose as to what could be thejestibmatter of the cross-
examination and make the remarks as mentioned ahldeemay also point out that
on an earlier occasion when the matter came befioiee Court in Civil Appeal No.
2216 of 2000, order dated 17-3-2005[2005 (187) E.LA33 (S.C.)] was passed
remitting the case back to the Tribunal with theediions to decide the appeal on
merits giving its reasons for accepting or rejegtihe submissions.

7. In view the above, we are of the opinion th#téftestimony of these two withnesses
is discredited, there was no material with the Dép&nt on the basis of which it
could justify its action, as the statement of tharesaid two witnesses was the only
basis of issuing the show cause notice.”

19. On similar facts where the revenue has alldbatl the assessee has declared
bogus LTCG, it was held as follows:

a) The CALCUTTA HIGH COURT in the case of BLB CABEE& CONDUCTORS
[ITA No. 78 0f2017] dated19.06.2018. The High Cduwetd vide Para 4.1:

“...........we find that all the transactions through tireker were duly recorded in
the books of the assessee. The broker has alsardédh its books of accounts and
offered for taxation. In our view to hold a transaa as bogus, there has to be some
concrete evidence where the transactions cannopiosed with the supportive
evidence. Here in the case the transactions otdmemodity exchanged have not only
been explained but also substantiated from theioafion of the party. Both the
parties are confirming the transactions which haween duly supported with the
books of accounts and bank transactions. The IdhA&also submitted the board
resolution for the trading of commodity transactidie broker was expelled from the
commodity exchange cannot be the criteria to hb&dttansaction as bogus. In view
of above, we reverse the order of the lower autlemiand allow the common
grounds of assessee’s appeal.” [quoted verbatim]

This is essentially a finding of the Tribunal octfaNo material has been shown to us
who would negate the Tribunal's finding that off rked transactions are not
prohibited. As regards veracity of the transactiottse Tribunal has come to its
conclusion on analysis of relevant materials. Tieihg the position, Tribunal having
analyzed the set of facts in coming to its finding,do not think there is any scope of
interference with the order of the Tribunal in exise of our jurisdiction under
Section 260A of the Income Tax Act, 1961. No snbatajuestion of law is involved
in this appeal. The appeal and the stay petitiatoadingly, shall stand dismissed.”

b) The JAIPUR ITAT in the case of VIVEK AGARWAL[ITAN0.292/JP/2017] order
dated 06.04.2018 held as under vide Page 9 Para 3:

“We hold that the addition made by the AO is merefsed on suspicion and
surmises without any cogent material to controvieet evidence filed by the assessee
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in support of the claim. Further, the AO has alaed to establish that the assessee
has brought back his unaccounted income in the esteplong term capital gain.
Hence we delete the addition made by the AO oratiusunt.”

c) The Hon’ble Punjab and Haryana High Court in¢hee of PREMPAL GANDHI
[ITA-95-2017(0&M)] dated18.01.2018 at vide Page&@&4 held as under:

‘o The Assessing Officer in both the cases adlde@ppreciation to the assessee’s’
income on the suspicion that these were fictitidtensactions and that the
appreciation actually represented the assesseet®ime from undisclosed sources. In
ITA-18-2017 also the CIT (Appeals) and the Tribumeald that the Assessing Officer
had not produced any evidence whatsoever in suggdtie suspicion. On the other
hand, although the appreciation is very high, thares were traded on the National
Stock Exchange and the payments and receipts wated through the bank. There
was no evidence to indicate for instance thatwas a closely held company and that
the trading on the National Stock Exchange was mdated in any manner.”

The Court also held the following vide Page 3 Patiae following:

“Question (iv) has been dealt with in detail by {G€T (Appeals) and the Tribunal.
Firstly, the documents on which the Assessing @ffielied upon in the appeal were
not put to the assessee during the assessmentegoiiags. The CIT (Appeals)
nevertheless considered them in detail and fourad there was no co-relation
between the amounts sought to be added and thesmtrthose documents. This was
on an appreciation of facts. There is nothing tdidate that the same was perverse or
irrational. Accordingly, no question of law arisés.

d) The BENCH “D"OF KOLKATA ITAT in the case of GAUAM PINCHA [ITA
N0.569/Kol/2017] order dated 15.11.2017 held aseundle Page 12 Para 8.1:

“In the light of the documents stated i.e. (I to)xn Para 6(supra) we find that there
is absolutely no adverse material to implicate #ssessee to have entered gamut of
unfounded/unwarranted allegations leveled by thea§@inst the assessee, which in
our considered opinion has no legs to stand andefoee has to fall. We take note
that the |d. DR could not controvert the facts sapgd with material evidences which
are on record and could only rely on the ordershaf AO/CIT (A). We note that in the
absence of material/evidence the allegations thatassessee/brokers got involved in
price rigging/manipulation of shares must therefateo fail. At the cost of repetition,
we note that the assessee had furnished all retesaidence in the form of bills,
contract notes, demat statement and bank accouptrdee the genuineness of the
transactions relevant to the purchase and saléhafes resulting in long term capital
gain. These evidences were neither found by thed®y the Id. CIT (A) to be false
or fictitious or bogus. The facts of the case ahd evidence in support of the
evidence clearly support the claim of the assefsehe transactions of the assessee
were genuine and the authorities below was notfiedtin rejecting the claim of the
assessee that income from LTCG is exempted u/8)16f(the Act.”

Further in Page 15 Para 8.5 of the judgment, d:hel

“We note that the Id. AR cited plethora of the cleses to bolster his claim which are
not being repeated again since it has already beeaorporated in the submissions of
the Id. AR (supra) and have been duly consideredsbio arrive at our conclusion.



ITA N0.2417, 2418 & 2469/K/17 AYs. 13-14 &1H4
Smt. Shruti Mohta Vs. DCIT/ACIT Cir-36, Kol. Page 20

The Id. DR could not bring to our notice any caae/d to support the impugned
decision of the Id. CIT(A)/AO. In the aforesaidt§éaand circumstances of the case,
we hold that the Id. CIT (A) was not justified iphelding the addition of sale
proceeds of the shares as undisclosed income digbessee u/s 68 of the Act. We,
therefore, direct the AO to delete the addition.”

e) The BENCH “D” OF KOLKATA ITAT in the case of AN KOTHARI HUF
[ITA No. 443/Kol/2017] order dated 15.11.2017 heide Para 9.3 held as under:

R We find that there is absolutely no adversgemal to implicate the assessee
to the entire gamut of unfounded/unwarranted altege leveled by the AO against
the assessee, which in our considered opinion bdegs to stand and therefore has
to fall. We take note that the |d. DR could not toovert the facts which are
supported with material evidences furnished byassessee which are on record and
could only rely on the orders of the AO/CIT(A). Waee that the allegations that the
assesse/brokers got involved in price rigging/matapon of shares must therefore
consequently fail. At the cost of repetition, weerthat the assessee had furnished all
relevant evidence in the form of bills, contracttesy demat statement and bank
account to prove the genuineness of the transaztielevant to the purchase and sale
of shares resulting in long term capital gain. Meit these evidences were found by
the AO nor by the Id. CIT(A) to be false or fictits or bogus. The facts of the case
and the evidence in support of the evidence clearpport the claim of the assessee
that the transactions of the assessee were germaundghe authorities below was not
justified in rejecting the claim of the assesseengpted u/s 10(38) of the Act on the
basis of suspicion, surmises and conjectures. 16 ibe kept in mind that suspicion
how so ever strong, cannot partake the charactéegdl evidence.

It further held as follows:

“We note that the Id. AR cited plethora of the clses to bolster his claim which are
not being repeated again since it has already beeorporated in the submissions of
the Id. AR (supra) and have been duly considereatrige at our conclusion. The Id.
DR could not bring to our notice any case lawsupport the impugned decision of
the Id. CIT(A)/AO. In the aforesaid facts and cimstances of the case, we hold that
the Id. CIT(A) was not justified in upholding thdd#tion of sale proceeds of the
shares as undisclosed income of the assessee ofgt&8 Act. We therefore direct the
AO to delete the addition.”

fy The BENCH “A’OF KOLKATA ITAT in the case of SHAEEN KHEMANI
[ITA N0.1945/Kol/2014] order dated 18.10.2017 hatlunder vide Page 24 Para 9.3:

“We therefore hold that there is absolutely no adeematerial to implicate the
assessee to the entire gamut of unwarranted ali@gaieveled by the |d AO against
the assessee, which in our considered opinionnbasgs to stand in the eyes of law.
We find that the |d DR could not controvert thewargnts of the |d AR with contrary
material evidences on record and merely relied loa drders of the |d AO. We find
that the allegation that the assessee and / or &®getting involved in price rigging
of SOICL shares fails. It is also a matter of retdhat the assessee furnished all
evidences in the form of bills, contract notes, alestatements and the bank accounts
to prove the genuineness of the transactions redatito purchase and sale of shares
resulting in LTCG. These evidences were neithenddoy the |d AO to be false or
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fabricated. The facts of the case and the evidemcesipport of the assessee’s case
clearly support the claim of the assessee thattluesactions of the assessee were
bona fide and genuine and therefore the Id AO watsjustified in rejecting the
assessee’s claim of exemption under section 10f38¢ Act”

g) The BENCH *“H’OF MUMBAI ITAT in the case of ARWWD KUMAR
JAINHUF[ITA No0.4682/Mum/2014]order dated 18.09.204&ld as under vide Page
6 Para 8:

. We found that as far as initiation of investigat of broker is concerned, the
assessee is no way concerned with the activitheforoker. Detailed finding has
been recorded by CIT (A) to the effect that asgehss made investment in shares
which was purchased on the floor of stock exchamgknot from M/s Basant Periwal
and Co. Against purchases payment has been maaecbynt payee cheque, delivery
of shares were taken, contract of sale was alsoptete as per the Contract Act,
therefore, the assessee is not concerned with agyofvthe broker. Nowhere the AO
has alleged that the transaction by the assesstetinse particular broker or share
was bogus, merely because the investigation was Og@rSEBI against broker or his
activity, assessee cannot be said to have entatedngenuine transaction, insofar as
assessee is not concerned with the activity obtbker and have no control over the
same. We found that M/s Basant Periwal and Co.msteted any of the authority
that transactions in M/s Ramkrishna Fincap Pvt..L@h the floor of the stock
exchange are ingenuine or mere accommodation enftfiee CIT (A) after relying on
the various decision of the coordinate bench, wiheren similar facts and
circumstances, issue was decided in favour of sessee, came to the conclusion
that transaction entered by the assessee was genDietailed finding recorded by
CIT (A) at para 3 to 5 has not been controvertedh®sydepartment by bringing any
positive material on record. Accordingly, we do fiotl any reason to interfere in the
findings of CIT (A).”

h)The Hon’ble Punjab and Haryana High Court in¢hse of VIVEK MEHTA [ITA
No. 894 OF 2010] order dated 14.11.2011 vide Pagara 3 held as under:

“On the basis of the documents produced by thesassein appeal, the
Commissioner of Income Tax (Appeal) recorded airfmpabf fact that there
was a genuine transaction of purchase of sharethéyssessee on 16.3.2001
and sale thereof on 21.3.2002. The transactiorsalef and purchase were as
per the valuation prevalent in the Stocks Exchargieh finding of fact has
been recorded on the basis of evidence produceeanrd. The Tribunal has
affirmed such finding. Such finding of fact is daugp be disputed in the
present appeal. We do not find that the findingfaxft recorded by the
Commissioner of Income Tax in appeal, gives gise to any question(s) of
law as sought to be raised in the present appeahdd, the present appeal is
dismissed.”

i) The Hon’ble Jurisdictional Calcutta High Count the case of CIT vs. Bhagwati
Prasad Agarwal in L.T.A. No. 22/Kol/2009 dated Z0AD09 at para 2 held as
follows:
“The tribunal found that the chain of transactiontered into by the assessee
have been proved, accounted for, documented angosigd by evidence.
The assessee produced before the CommissionecahéTax(Appeal) the
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contract notes, details of his Demat account anslp,aproduced documents
showing that all payments were received by thessse through bank.”

J) The Hon’ble Supreme Court in the case of PCIT Wsju Rohit kumar Kapadia
order dated 04.05.2018 upheld the following propmsiof law laid down by the
Hon’ble Gujrat High Court as under:

“ It can thus be seen that the appellate authorgyweell as the Tribunal came to
concurrent conclusion that the purchases alreadydenhy the assessee from Raj
Impex were duly supported by bills and paymentseweade by Account Payee
cheque. Raj Impacts also confirmed the transactidhgre was no evidence to show
that the amount was recycled back to the asse®se@cularly, when it was found
that the assessee the trader had also shown salesfqurchases made from Raj
Impex which were also accepted by the Revenueyestign of law arises.”

20. Applying the proposition of law as laid downtive above-mentioned judgments
to the facts of this case we are bound to congiddrrely on the evidence produced
by the assessee in support of its claim and baseéemision on such evidence and
not on suspicion or preponderance of probabilitids. material was brought on
record by the AO to controvert the evidence furaéhy the assessee. Under these
circumstances, we accept the evidence filed byaisessee and allow the claim that
the income in question is a bona fide Long Termit@aain arising from the sale
of shares and hence exempt from income tax.

21.Under the circumstances and in view of the abdigeussion, we uphold the
contentions of the assessee and delete the adulitoqprestion.”

8. We adopt above detailed discussion mutatis ndigasince having considered
the hon'ble jurisdictional high court’s various @#ans / citations to line on this very
issue to delete the impugned unexplained cashtsraddition oR66,72,894/- as well
as commission thereupon T,39,595/- as a necessary corollary. The assesseai
latter appeal ITA N0.2418/Kol/2017 is partly allogdven above terms.

10. The assessee’s two appeal(s) ITA No.2417 arkB/R41/2017 are partly
allowed whereas Revenue’s appeal ITA No0.2469/Kdl28 dismissed.
Order pronounced in open court on 31/01/2019

Sd/- Sd/
(TET HEE) (a1¥e @eEy)
(J. Sudhakar Reddy) (S.S.Godara)
Accountant Member Judicial Member
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